OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GErALD C. MANN
ATTORNEY GENERAL

Honorable H., Bayns Satterfiecld

Firemen's Ponsion Coamissioner
Austin, Texas ' ,
Dear 8ir; Opinion No. 0-4620
Re: Right of L] vartioipate
} in both sity Ang¢ias and State

retiremdnt plans, N
SO

Your reguest for ospinion-has been received and care-

fully considered by this departmeat.\ Je quote from your let-

tar -
' v ,// . \\

.. p N

"The questiosn has arisen as to} whether or
apt & fireman say partielipaete 4ina the Statewlde
Rellef and detirement syslea prov¥ided in H. B.
288, Aets of tha 4O6th. Legislatlire, Regnlar Ses-
sion, 1937 and Also ia ReSiremeat system such
as the city of Austin is aow dperaging with sll
smployces perticipading:. I am waclowsing a copy
o7 the oity ordinance pr bhs olty of Austin under
ty-.retirssent systea is sow being
R ™~ ) .
. ' S /

B . // / .
you please Givé me am opiplon from your
on cho\tpl%9uln¢ quoat195h3
S

(ﬁ{ permissible Tor a firsmean to

partisi;ate {n the aystel in opera-

< tipn aver the State under H. B, 208,

~. . Aets, 45th. Legislatursd, Kegulsr Ses-

. ““sion, 1937 acd elso iK & system such
. a8 13 provided by the enclosed ordine
—anoe?

which thet w
operatad,

N,

£

ng, If any conflict, what sffeet would the
participation in one affaect the other,

if say®™

We havs carefully examined the provisions of House
Bi1ll ¥o. 258, Acts of the 40th Legislature (Article 8243s,
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Sa Co 84y 1928) providing for s sutewide relief and retire-
Mant aystsa ror firemen. Ue have also examined the provisions
of the ordinsnge of the aity of Austin providiag for mtire-
ment system for xll eaployves of that city, inmsluding firemea,

It is slementary that aity ordlizanees which are i3
canflict wits the Constitution or the dtate laws are vold.,

It 48 odvious that the provisicons of both enactmepts
are dirfferent in many rospeots, yet, the gensrsl purpose of
both 19 emsentially the ssme, “Ds fx0t that they are "differ-
eat”, howeavar, does ot Oacessarily raice the implioation that
they are in conflioet.

In determining whet her the oltr ordinance in question
12 in o.afliet with louse Till No. 2858, Aots of the 45th Legls-
lature, we bolisve ths rule set forth in dtate ex rel Cozart
v. Corran, 11 E. %. (24) 245, dr the Suprexe Court of Chio, ia
applicable, vherein it was sianted:

*In dosternining =hether an ordinsnce iz in
o:aflict with general luws, the test i» whother
the ordirance paraits or lieaalol thas wiich the
statute rorblds or pronidits, and vice versa,”

An examinat ion of bLoth enectzents fells to roveal any
ooarliets, Nelther the ordinmace nor the statute contains any
provisions tending to exnlude one who elects to participate in
ons system from alsc participatiang ia the gilher,

/

saeh snaetment sats Uy & iopcruﬁi and aAistinet retire.
ment and besefit plan, operative under seperate and distinet
systems, neither being dependent u:on thé othsr for its sepe~
rate existence. The ordinunce is therefore cumulative or the
statute and ap haraonious co-existence ol the two snaotzents
n 1 Mic‘ “d » _;"

It is therafore the opinion of tiis departzest in ans-
wer to your first quastion, that it /is permissible ror firomen
to participats {n the aystem in operation over tha St:te under
HBouse Bill NWo. 288, Acts 45th Legislature (Artlcle &I43e, R,C,3.,
1925), and also in & system such as 18 provided for ia the
ordinsnce of ths city of Austin, providisg, of c¢ourse, that
Loth aystems ars zut in operatipn 12 the fire daprrt-wat of
whioh the Tirsmen are memders,
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iinoe the two, enactzents are not {a oonfliet, and
in view of the foregning obsarwatlcns, questiza Ne. 2 of your
lettar ealls for po further consideration,

Yours very truly
ATTORNRY GZNBRAL GF DEXAS
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